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BeforeSTEELE, Chief JusticelHOLLAND andJACOBS, Justices
ORDER
This 5th day of September 2012, upon consideratdiatie briefs of
the parties and the record below, it appears t&thet that:
(1) The defendant-appellant, Andre McDougal, artpro se’
filed an appeal from his September 14, 2011 Supe€@iourt criminal
convictions. For the reasons that follow, we codelithat the Superior

Court’s judgments should be affirmed.

! McDougal filed an affidavit in this Court requesgithat his counsel be permitted to
withdraw and that he be permitted to represent dlinns his direct appeal. Supr. Ct. R.
26(d) (iii). Following a hearing in the Superioo@t in which McDougal was found to
have voluntarily waived his right to counsel, t@isurt granted McDougal’s request to
represent himself in his direct appe®cDougal v. Sate, Del. Supr., No. 20, 2012,
Holland, J. (Mar. 7, 2012).



(2) In November 2010, McDougal was indicted onrgka of
Trafficking in Heroin, Possession With Intent toliver Heroin, Possession
of a Firearm During the Commission of a Felony, deégsion of a Firearm
By a Person Prohibited and Receiving a Stolen firedn September 2011,
McDougal went to a jury trial and was convictedToéfficking in Heroin,
Possession With Intent to Deliver Heroin and Paseasof a Firearm by a
Person Prohibitel. McDougal was sentenced as a habitual offender to
prison for the remainder of his natural life onkedcug conviction; and was
sentenced to five years at Level V on the weaparviction?

(3) The following evidence was presented at tri@in November
18, 2010, at approximately 10:20 a.m., a detectnaen the City of
Wilmington Police Department’'s Operation Safe Sgesas conducting
surveillance in the 2300 block of Carter StreetWiimington, Delaware.
The area was known by police to be a high crime an¢h drug trafficking
activity. The detective conducted his surveillamaéh binoculars from a
nearby rooftop. The day was clear and the deediad an unobstructed

view of the target area.

2 McDougal stipulated that he was a person prohitfitem possessing a firearm.

3 Previously, in March 2011, McDougal had a contsielation of probation (“VOP”)
hearing in the Superior Court regarding his prabstry sentence on an earlier
manslaughter conviction. The charges in the instase formed the basis for the VOP.
McDougal was sentenced for the VOP to seventeers yd evel V, to be suspended
after fifteen years for two years at Level 1l padion. This Court affirmed the finding of
a VOP. McDougal v. Sate, Del. Supr., No. 152, 2011, Holland, J. (Oct. 2011).



(4) At approximately 10:35 a.m., the detective$emtion was
drawn to an African American man, wearing a blae&ther jacket, who
entered the 2300 block of Carter Street from theghno The man, later
identified as McDougal, then entered the alleywaytlee east side of Carter
Street next to a vacant row house at number 234#er a few seconds,
McDougal walked onto the porch at number 2312.is lundisputed that
McDougal neither owned nor resided at that properffter a few more
seconds, McDougal sat down on the front steps. tferanan then entered
the porch and stayed a couple of minutes.

(5) Thereatfter, two other African American men r@eched Carter
Street from the north. The detective observed Mgab walk back to the
alleyway and then quickly leave the alleyway. Hadter, the detective
observed McDougal engage in some kind of interceangh one of the
men, who later was identified as James Hamiltome detective testified
that it appeared to him that Hamilton and McDouglagaged in what the
police term a “hand-to-hand” transaction involvitige exchange of drugs
and money. At that point, additional law enforcaemeas called in to assist.
A police sergeant stopped Hamilton and patted lomrd While the officer

was speaking with Hamilton, four baggies of hera@ach containing a blue



wax paper baggie stamped “Jaguar,” fell from Hammik pant leg onto the
ground.

(6) After receiving permission from the propertyreer, the police
searched the porch area at 2312 Carter Streeterlnbat that was sitting
on a chair they found a loaded handgun and onerkdritirty baggies, each
containing a blue wax paper baggie of heroin whle hame “Jaguar”
stamped on it. The heroin was packaged as tenldsindl thirteen baggies
each. The police detective testified that the imerevhich was later
determined to weigh 2.71 grams, had a street vaflapproximately $600.
At the time the handgun was seized, it was inoperalNo fingerprint or
DNA testing was conducted on the weapon, althodgh gerial number
indicated that it had been stolen outside the Sialelaware.

(7) In this direct appeal from his drug and weamomvictions,
McDougal claims that a) his trial counsel provideéffective assistance by
failing to make the proper objections at trial dading to move to suppress
the gun and drug evidence; b) his constitutionghtrito confront his
accusers was violated when the property owner antes Hamilton were
not called to testify; c) his constitutional rigiat confront his accusers was
violated by the admission of the Medical Examineggort into evidence; d)

his arrest was invalid because the police did nateha reasonable



articulable suspicion to detain him; and e) theees wnsufficient evidence
presented at trial to support his convictions.

(8) McDougal's first claim is that his trial couwls provided
ineffective assistance. In most cases, a clainmeffective assistance of
counsel is not reviewable on direct appeal bec#useclaim has not been
raised and fully adjudicated by the trial courtsuling in an insufficient
record for appellate reviefv. In this case, McDougal raises several
allegations of ineffective assistance, including ¢tounsel’s failure to object
to hearsay testimony, to compel the presenceahtdiricertain withesses and
to object to the Medical Examiner's report. Be@usone of these
allegations was raised or adjudicated below, wdirtke¢co address them in
this proceeding.

(9) However, the State argues that there is acserit basis for this
Court to rule that, because McDougal’s failure togeed with a suppression
hearing was strategic, McDougal’'s counsel was neffective in that one
respect. The trial transcript reflects that, prior to dluy arguments,
McDougal’s counsel stated for the record that he &dvised McDougal it

would not be wise to move for a suppression heabegause McDougal

* Desmond v. State, 654 A.2d 821, 829 (Del. 1994).

> Grickland v. Washington, 455 U.S. 668, 688, 694 (1984) (requiring thatdbfendant
demonstrate that a) his attorney’s representaéthinélow an objective standard of
reasonableness and b) but for his attorney’s enloese is a reasonable probability that
the outcome of the proceedings would have beeardiit).



would have to make prejudicial admissions to supbigr standing to object
to the admission of the evidence. The trial trapsceflects that the judge
simply acknowledged McDougal’s counsel’'s statenmeamd noted that the
point was preserved for appeal. As such, the claias never fully
presented to the Superior Court and the SuperiourtCaever fully

adjudicated the claim. In those circumstancesckhien is ripe for appellate
review and we, therefore, decline to addresstiis proceeding.

(10) McDougal's second claim is that his consimioél right to
confront his accusers was violated at trial becanesther the owner of the
property at 2312 Carter Street nor James Hamiltas salled as a witne8s.
The trial transcript reflects that neither the mp owner nor Hamilton was
a witness adverse to McDougal. The police offedestimony that he had
been given permission to search the porch was averse to McDougal.
Moreover, the trial transcript does not reflect thiay statement by Hamilton
was offered into evidence against McDougal.

(11) The Sixth Amendment to the United States Guonion,

applicable to the states under the Due Processs€lali the Fourteenth

® The record reflects that McDougal’s counsel ditlatgject to the State’s failure to call
either the property owner or James Hamilton astaess. McDougal’s claim is,
therefore, subject to plain error revieWainwright v. Sate, 504 A.2d 1096, 1100 (Del.
1986) (under the plain error standard of review,dhror complained of must be so
clearly prejudicial to substantial rights as toganldize the fairness and integrity of the
trial process).



Amendment, guarantees the right of a defendanbidrant the witnesses
against him. But, if a witness is not adversehe tlefendant, the Sixth
Amendment right of confrontation is not implicatedBecause neither the
property owner nor Hamilton could be deemed to lwitaess adverse to
McDougal, there was no error, plain or otherwisethwrespect to
McDougal’s second claim.

(12) McDougal's third claim, also subject to plarmor review, is
that his constitutional right to confront his acexsswas violated when the
Medical Examiner’s report was admitted into evidemgthout the Medical
Examiner's live testimony. The trial transcriptfleets that the State
presented the necessary testimony from the pali@stablish the “chain of
custody” of the drugs from the porch to the Wilntmg Police Department’s
evidence locker and then to the Medical Examineffige for testingd The
Medical Examiner’s report was admitted into evidesolely to establish the
identity and weight of the drugs. We find no emorabuse of discretion on
the part of the Superior Court in admitting thedevice, particularly since

the record reflects there was no dispute regardimage issues. We,

" United States v. Kindig, 854 F. 2d 703, 709 {5Cir. 1988).

8 McNally v. Sate, 980 A.2d 364, 371-72 (Del. 2009) (if there isissue of adulteration
or tampering, a trial judge’s admission of chairce$tody evidence is reviewed for an
abuse of discretion and breaks in the chain ofoclystjo to weight rather than
admissibility).



therefore, conclude that there was no error, pdaintherwise, with respect
to McDougal’s third claim.

(13) McDougal’s fourth claim, also subject to plagrror review
because the issue was not pursued in a motionpiresss, is that the police
did not possess a reasonable articulable suspidatain him at the time of
his arrest. It is well-settled that the police mstpp an individual for
investigatory purposes if they have a reasonabteuable suspicion that
the individual is committing, has committed or Eoat to commit a crim@.
A reasonable, articulable suspicion is determingddnsidering the totality
of the circumstances as viewed through the eyea dasonable, trained
police officer in the same or similar circumstancasd by combining the
objective facts with the officer's subjective intestation of those fact§.
The testimony of the police officer who observedMagal before, during
and after the hand-to-hand transaction clearlybésteed such a reasonable
articulable suspicion. As such, we conclude thatd was no error, plain or
otherwise, with respect to McDougal’s fourth claim.

(14) McDougal’s fifth, and final, claim, which I&kewise subject to

plain error review, is that there was insufficieedidence presented to

® Terry v. Ohio, 392 U.S. 1, 22 (1968); Del. Code Ann. tit. 11982.
19 Jonesv. Sate, 745 A.2d 856, 861 (Del. 1999) (cititinited Satesv. Cortez, 449 U.S.
411, 417-18 (1981)).



support his convictions. In reviewing a claim of insufficiency of the
evidence, this Court must determine whether, vigwime evidence in the
light most favorable to the State, any rationatrtrof fact could find the
defendant guilty beyond a reasonable ddfibin conducting such a review,
this Court does not substitute its judgment fot tifahe jury on issues with
respect to witness credibility or conflicting testiny®> Nor does the Court
distinguish between direct and circumstantial evi#é’ The evidence
presented at trial fully supports the jury’s vetd€ guilty on the charges of
Trafficking in Heroirt® and Possession With Intent to Deliver HerinThe
jury’s verdict of guilty on the charge of Possessid a Firearm By a Person
Prohibited” was proper given that McDougal stipulated to hidtgn that
charge. We, therefore, conclude that there wasrray, plain or otherwise,

with respect to McDougal’s fifth claim.

X McDougal moved for judgment of acquittal at thesel of the evidence, but only on
the charge of Receiving a Stolen Firearm.
12 Robertson v. Sate, 596 A.2d 1345, 1355 (Del. 1991).
ﬁ Poon v. Sate, 880 A.2d 236, 238 (Del. 2005).
Id.
!> Del. Code Ann. tit. 16, §4753A(a) (3) (a).
'® Del. Code Ann. tit. 16, §4751.
" Del. Code Ann. tit. 11, §1448.



NOW, THEREFORE, IT IS ORDERED that the judgmentsthe
Superior Court are AFFIRMED.
BY THE COURT:

/s/ Randy J. Holland
Justice

10



